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STATEMENT OF FACTS

Petitioner, Kevin Don Foster, is a death rowinmte. He was
tried and convicted of the first degree nmurder of Mark Schwebes
and this Court affirmed the judgnment and sentence of death in

Foster v. State, 778 So. 2d 906 (Fla. 2000). On or about August

1, 2002, the State Attorney’'s Office filed an information
charging Kevin Don Foster and Ruby Catherine Foster wth
conspiracy to commt murder of Christopher Burnett, Thomas
Torrone and Bradl ey Young (Respondent’s Ex. 1). Foster and his
post-conviction counsel filed a Mdtion to Vacate Judgnents of
Convi ction and Sentence with Special Request for Leave to Amend
on or about Septenber 27, 2001 (Respondent’s Ex. 2).

I n February of 2002, Foster filed Defendant’s Mtions to
Di squalify Judge and Twentieth Judicial Circuit asserting that
anmong those listed on a “hit list” were Judge |saac Anderson,
prosecutors, investigators, |aw enforcenment personnel and
attorneys fromthe Public Defender’s Office. He cl ai ned t hat
j udges and governnment attorneys may beconme material w tnesses
against himat his conspiracy trial and “Even if those people
are not called, they are biased against him because of these
accusations” (Petitioner’s Appendix 2, P.3).

The state filed a Mdtion to Strike Defendant’s Mdtion to

Di squal i fy Judge and Twentieth Judicial Circuit (Petitioner’s



Appendix 4) and the lower court entered its Order Denying
Defendant’s Mtion to Disqualify Judge on February 21, 2002

(Petitioner’s Appendix 1).

ARGUMENT
Petitioner’s Mdtion to Disqualify Judge Anderson and ot her
judges of the Twentieth Judicial Circuit, as well as any request
to disqualify the State Attorney’s Ofice for the Twentieth
Judicial Circuit fromparticipating in Foster’s notion for post-
conviction relief on his capital judgnent and sentence shoul d be
deni ed.

(A) Judge Anderson and other judges of the Twentieth
Judicial Circuit -

The | ower court entered its Order Denyi ng Defendant’s Moti on
to Disqualify Judge on February 21, 2002, finding that the
motion to disqualify was legally insufficient because:

1. The notion was untinely;

2. Subj ective fears are insufficient as a matter of |aw
to support disqualification; and

3. A Court may not be provoked into disqualification.

1. The notion was untinmely - as noted in the judges order

the instant notion was untinmely. See Foley v. Fleet, 644 So. 2d

551 (Fla. 4DCA 1994) (notion for disqualification untinely where

not filed within 10 days after the grounds for disqualification



were made known to petitioner as required by Florida Rule of

Judicial Adm nistration 2.160(e)(1994)); Witerhouse v. State,

792 So. 2d 1176, 1193 (Fla. 2001)(defense counsel should have
been aware of judge's post-trial statement about defendant made
to Parole and Probation Comm ssion and if recusal was indeed
warranted that was the tinme to have requested such relief); Asay
v. State, 769 So. 2d 974, 980 (Fla. 2000)(time for defendant to
file nmotion to disqualify trial judge from presiding over post-

conviction proceedings began to run at tinme remarks were nade

during the original trial); WIllacy v. State, 696 So. 2d 693,
695 (Fla. 1997)(untinely request to disqualify judge who
presided over first trial and was appointed to conduct penalty

trial on remand); Schwab v. State, So. 2d_, 27 Fla. L. Wekly

S275 (Fla. 2002).

According to petitioner’s pleadings, an arrest warrant was
i ssued and both Kevin Foster and Ruby Foster were charged with
conspiracy to commt rnurder on July 20, 2000. Post-conviction
counsel Backhus filed her Notice of Appearance on or about July
10, 2001 (Respondent’s Ex. 3), filed a Motion to Vacate Judgnent
and Sent ence on or about Septenber 26, 2001 (Respondent’s Ex. 2)
and five nonths later in February of 2002, filed Defendant’s
Motion to Disqualify Judge and Twentieth Judicial Circuit

(Petitioner’s Appendi x 2). Any contention that post-conviction



counsel are from out of town and not aware of the information
until public records disclosure is belied by the fact that M.
Foster is the party to this action and was well aware of it.

2. The lower court also ruled that subjective fears are
insufficient as a matter of law to support disqualification.

See Jernigan v. State, (Fla. 1DCA 1992)(factually unsupported

t heory that that judge was prejudiced against all child abuse

def endants was legally insufficient); P.B. Johnson v. State, 769

So. 2d 990, 996 (Fla. 2000)(The fact that Judge Bentley
sentenced a jail house i nformant who testified agai nst Johnson at
trial did not reasonably denonstrate any predi sposition in the

m nd of Judge Bentley); Asay v. State, 769 So. 2d 974, 980-981

(Fla. 2000) (A notion to disqualify a judge nmust be well founded
and contain facts germane to the judge’'s undue bias, prejudice

or synpathy. Sheer speculation is insufficient); Thonmpson v.

State, 759 So. 2d 650, 569 (Fla. 2000)(the fact that a judge has
rul ed adversely to the party in the past does not constitute a
| egal |y sufficient ground for a notion to disqualify nor does a
court’s questioning of parties as to their position constitute
grounds for disqualification).

In the instant case petitioner - both in the | ower court and
here - does not refer to any words or conduct by Judge Anderson

t o suggest any undue bias, but rather refers to his own conduct,




i.e. that since he has been charged in an accusatory pleading
with conspiracy to kill a nunber of people, they nust have a
bias toward him This is sheer specul ation and insufficient.

3. A Court nmay not be provoked into disqualification. In

Davis v. State, 692 So. 2d 943, 945 (Fla. 5DCA 1997), the

def endant appeal ed an unsuccessful notion to recuse the tria
court prior to re-sentencing. The Court opined:

“The basis for his notion was not anything
said or done by the trial judge that would
indicate bias, but rather was based on
reports made known to the trial court that
Davis may have threatened to do the judge
harm as well as a threat to do harm to
Davis’ former wife. Certainly if a judge
believed that Davis was in a position to
carry out the threats, he mght well feel
concern. There is no indication that the
judge in this case was at all concerned.
Not hi ng that the judge said or did is cited
to us which shows bias. A defendant should
not be able to so easily dispose of a judge
by nmerely threatening him or her. W find
no error in the judge’'s refusal to recuse in
this case.”

(enphasi s supplied)?
Petitioner argues that it has not been alleged that the
pur pose of Foster’s threats was to create a situation “where the

goal ... was to renpve Judge Anderson [from his case”. Foster’s

! Since as petitioner rem nds us Judge Anderson was not his
judge at the time he nade his threats - rather it was this court
during the pending of his direct appeal, that further reflects
Judge Anderson’s | ack of inordinate concern and his ability to
adj udi cate further matters w thout bias.
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reasoni ng conti nues, that since the case was pending on direct
appeal to this Court if the goal was renoval of the judge from
the case “then the nobst |ogical choice would be to direct the
threats at the judges who had jurisdiction over the case”
(Petition, P. 10). Respondent will assume arguendo that
Foster’s nmotive in the conspiracy to kill was not for the
pur pose of obtaining a different judge to handle his post-
conviction litigation (but nmerely to kill those who played a
role in the investigation, arrest and trial in the capita

case). But the effect of his conduct is a simlar renoval of
Judge Anderson from performng his judicial functions. Under
Foster’s peculiar logic, if his threat had been directed at and
toward this Court - or indeed all judges - then it would be
required that this Court and/or all judges would have to
di squalify themsel ves on the basis of his assertion of a belief
of bias when the plan did not reach fruition. The |egal system
could not function if petitioner’s logic were accepted that
threats to the judiciary after adverse rulings were to be

foll owed by automatic disqualification.?

2 Petitioner’s assertion of a concern that Judge Anderson nay
be called as a material witness in the upcomng trial (Petition,
P. 6) seens far-fetched. The information that has been filed
does not nention Judge Anderson as one of the objects of the
conspiracy to kill. It is Respondent’s understanding that Judge
Ander son has not been listed as a prosecution witness and it is
difficult to inmagine why it would be necessary to call himas a
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B. The State Attorney’'s O fice -

Petitioner also apparently seeks the renoval and

di squalification of the entire circuit, asserting that:

“...circuit court judges in the Twentieth

Judicial Circuit, and governnment attorneys,

may beconme material w tnesses agai nst him at

his conspiracy trial. Even if these people

are not called, they are biased against him

because of these accusations |eveled by M.

Greenhill and the state attorneys for the

Twentieth Judicial Circuit. Therefore, the

entire circuit should be disqualified.”

(Petition, P. 5)

To the extent Foster seeks an order of disqualification of the
state attorney’s office for the Twentieth Judicial Circuit from
this Court, that request is neritless and should be denied.
Neither M. Foster nor any other crimnal defendant has a
general entitlenent that the elected state attorney of the
circuit - a constitutional officer - be renoved fromthe | awful
performance of his duties i.e. prosecuting crinmes inthe circuit
where the people have el ected him

M. Foster does not have a right to deprive the citizenry

of the nost know edgeabl e and experienced staff and to foist his

Wi t ness.

Petitioner also asserts that Judge Carlin will preside over
t he pending conspiracy charge (Petition, P. 6). Obviously, if
a judge within the circuit can preside at the conspiracy trial
it refutes Foster’s allegation of a fear “that Judge Anderson
and his colleagues in the Twentieth Judicial Circuit harbor a
bi as against hint (Petition, P. 6).
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case on another office unfamliar with the facts and perhaps
overwor ked on ot her cases.

As stated in Kearse v. State, 770 So. 2d 1119, 1129 (Fl a.

2000) :

“Disqualification of a state attorney is
proper only when specific prejudice 1is
denonstrated. See Farina v. State, 679 So.
2d 1151, 1157 (Fla. 1996), receded from on
ot her grounds by Franqui v. State, 679 So.
2d 1312, 1320 (Fla. 1997) ; State V.
Clausell, 474 So. 2d 1189, 1190 (Fla. 1985).
Furthernmore, “actual prejudice is sonething
nor e t han t he ner e appear ance of
i npropriety.” Meggs v. McCure, 538 So. 2d
518, 519 (Fla. 1st DCA 1989)."

See also Downs v. Moore, 801 so. 2d 906, 914 (Fla

2001) (sane) (fact that Downs initiated a civil suit against the
state attorney’'s office to obtain copies of polygraph test
results and docunents no | onger existed did not indicate state

was bi ased or prejudiced against him; Farina v. State, 680 So.

2d 392 (Fla. 1996)(Di squalification of state attorney’ s office
not required in capital nurder case after state attorney asked
court clerk to assign case to another division in which a
particul ar judge was only sitting judge. Defendant was not able
to show prejudice as judge that state attorney nmay have hoped to

try case did not preside); Bogle v. State, 655 So. 2d 1103 (Fl a.

1995) (Di squalification of entire state attorney’'s office is

unnecessary when the disqualified attorney does not provide



prejudicial information and does not personally assist in

prosecution of charge); Schwab v. State, 636 So. 2d 3 (Fla

1994); State v. Fitzpatrick, 464  So. 2d 1185 (Fl a.

1985) (appell ate court erred in requiring disqualification of
entire state attorney’ s office for the Seventh Judicial Circuit
on grounds that confidential comrunications relating to charges
agai nst defendant had been nade to an attorney subsequently
hired as an assistant state attorney in that office); State V.
Cote, 538 So. 2d 1356 (Fla. 5DCA 1989)(nere appearance of
impropriety was insufficient to require disqualification of

entire state attorney’s office); Brown v. State, 455 So. 2d 583

(Fla. 5DCA 1984) (ot her nenbers of a state attorney’s office are
not di squalified fromprosecuting a crim nal case nmerely because
one prosecuting attorney in the office is alleged victimand a
state’s witness in the case).

Foster has not, and cannot, satisfy the stringent
requi renment of establishing actual prejudice by the State
Attorney’'s O fice of the Twentieth Judicial Circuit in handling
the instant notion for post-conviction relief (or the pending
conspiracy charge). That he believes prosecutors may be unhappy
with himin light of the allegations in the conspiracy charge is
of no nonment. Ot her defendants in other cases may feel

prosecutors have a bias regarding certain offenses such as



murder or child abuse. It is irrelevant. Prosecutors are
professionals who try cases when presented sufficient evidence
to warrant prosecution. The instant circunmstance that Foster
has been charged wth conspiracy to kill wvarious people
including a judge, wtnesses, a former prosecutor and | aw
enforcement personnel is sinply ordinary grist for the mll to
a prosecutor. Foster’s effort to displace the state attorney’s
office in the prosecution of his post-conviction clains or
ot herwi se exercise a veto and demand that the case be subnmtted
to another office totally unfamliar with his case should be
rej ected. Respondent woul d respectfully submt that unwarranted
substitutions do carry a societal cost. The public’s confidence
in the judicial system and in their elected officials is
under m ned when a duly-elected state officer and his staff are
not permtted to do their work but nust instead transfer their
caseload to other overworked offices unfamliar with the case
for no legitinmate reason, other than the imgined and
specul ati ve concerns submtted by petitioner.

CONCLUSI ON

Based on the foregoing argunents and authorities, the
Petition for Wit of Prohibition and Request for Additional
Rel i ef shoul d be deni ed.

Respectfully subnmitted,
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